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 1.  TIME:  9:00   CASE#: MSC16-01426 
CASE NAME: RICHMOND COMPASSIONATE VS RICH 
HEARING ON MOTION TO/FOR QUASH SERVICE OF SUMMONMS AND DISMISS 
ACTION FILED BY HILLTOP COMMUNITY PARTNERS, LLC 
* TENTATIVE RULING: * 
 

Before the Court is a Motion to Quash Service of Summons and Dismiss (“Motion”), filed 

by specially appearing defendant, Hilltop Community Partners, LLC (“Hilltop”), on the basis that 

it was never properly joined as a Doe defendant pursuant to Code of Civil Procedure § 474 (also 

referred to as “Doe Statute”). The Motion is granted in part. While service is quashed, the 

request for dismissal is premature.  

Service on Hilltop 

Compliance with the statutory procedures for service of process is essential to establish 

personal jurisdiction. (Renoir v. Redstar Corp. (2004) 123 Cal.App.4th 1145, 1152.) A defendant 

improperly served may therefore serve and file a notice to quash service of summons on the 

ground of lack of jurisdiction of the court over him or her. (Code Civ. Proc., § 418.10 (a)(1).)  

Hilltop asserts it was not properly served because the summons failed to state Hilltop 

was being served as a fictitiously named “Doe” defendant.  

Code of Civil Procedure section 474 requires that defendants sued by fictitious names 

be served with a summons that includes the following notice: “To the person served: You are 

hereby served in the within action (or proceedings) as (or on behalf of) the person sued under 

the fictitious name of (designating it).” Here, this notice was not provided. 

RCCC argues it nonetheless “substantially complied” with the requirements of the Doe 

Statute. 

Substantial compliance with Code of Civil Procedure section 474 is set forth in Carol 

Gilbert, Inc. v. Haller (2009) 179 Cal.App.4th 852, and can only exist where:  

(1) the record shows partial or colorable compliance with the requirement on which the 

objection is predicated;  

(2) the service relied upon by the plaintiff imparted actual notice to the defendant that the 

suit was pending and that he was bound to defend; and  

(3) the manner and objective circumstances of service were such as to make it highly 

likely that it would impart such notice.”  

(Haller, 179 Cal.App.4th at 855.) 

In Haller, the court’s analysis focused on the first element of this test. The judicial council 

form summons was used there, as it was here. The form contains a section entitled “Notice to 

the person served,” and includes several checkboxes. In Haller, the plaintiff had only marked the 

checkbox indicating service was being completed on the person “as an individual defendant,” 
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and left blank the check box next to the Doe option (“as the person sued under the fictitious 

name of: _____”). (Haller, 179 Cal.App.4th at 858.) Here, the checkbox was left empty.  

Similar to Haller, an amendment to the complaint was also filed here, clarifying that the 

new defendant was being named as a Doe defendant (“Doe 1”), and substituting the true name 

of that defendant for the fictitious name in the complaint. In Haller, that amendment, despite 

being served on the defendant with the summons, did not constitute “partial or colorable 

compliance.” (Haller, 179 Cal.App.4th at 859.) Haller is binding on this Court and the 

amendment here cannot, as a result, constitute sufficient notice.  

Regardless of the degree to which the second and third elements of the Haller test are 

met (Hilltop does appear to have received actual notice), there was not substantial compliance 

with the Doe Statute under these circumstances, as set forth in Haller.  

Dismissal for Failure to Serve 

Code of Civil Procedure section 583.210, subdivision (a) requires that a summons and 

complaint be served upon a defendant within three years after the action is commenced against 

the defendant. If a defendant is not served within three years, dismissal is mandatory. (Code 

Civ. Proc., § 583.250.) This is true not just for named defendants, but also for those fictitiously 

named as Does. (Inversiones Papaluchi S.A.S. v. Superior Court (2018) 20 Cal.App.5th 1055, 

1061.) 

In computing whether three years has passed for these purposes, certain time periods 

must be excepted. (Code Civ. Proc., § 583.240.) These time periods include (1) when the 

defendant was not amenable to the process of the court, (2) when proceedings in the action 

were stayed, and the stay affected service, (3) when the validity of service was the subject of 

litigation by the parties, and (4) when service was impossible, impracticable, or futile due to 

causes beyond the plaintiff’s control for any other reason. (Ibid.) The statutory scheme clarifies 

that, while any reason making service impossible, impracticable, or futile is cause to pause the 

accrual of the three-year period, “[f]ailure to discover relevant facts or evidence is not a cause 

beyond the plaintiff’s control for the purpose of this subdivision.” (Code Civ. Proc., § 583.240 

(d).)  

Because of this statutory scheme, “a plaintiff has three years from the date of filing the 

complaint to identify and serve a Doe defendant.” (Inversiones, 20 Cal.App.5th at 1061.)  

Here, however, at least three time periods are excepted from any three-year period for 

service. The first of these periods relates to Hilltop not being “amenable” to service. The entity 

now known as Hilltop was not in existence until at least February 14, 2017. Before that time, it 

had no agent for service of process. As a result, any time prior to February 14, 2017 must be 

omitted from the computation.  

The three-year period for service was then tolled by at least one stay during the appeal 

of an anti-SLAPP motion to strike. (See Code Civ. Proc., § 583.240(b) [tolling applicable during 

any stay that “affected service”].) While not all stays toll the three-year period, those affecting 

the ability to take discovery and thereby learn the identity of a Doe defendant are the sort of stay 
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contemplated by the statutory exceptions. (See Steciw v. Petra Geosciences, Inc. (2020) 52 

Cal.App.5th 806, 812 [even though stay might not prevent service, it might prevent formal 

discovery, depriving plaintiffs from practical means to identify Doe defendant]; see also 

Highlanders, Inc. v. Olsan (1978) 77 Cal.App.3d 690, 694-695.)  

The appeal of the anti-SLAPP motion lasted from January 2, 2018 until April 23, 2019. 

Thus, as of April 23, 2019, only about eleven months of the three years had elapsed (February 

14, 2017 through January 1, 2018).  

A third period of time that is excepted from the computation is the time since December 

31, 2020, when the Motion was filed. (See Code Civ. Proc., § 583.240 [excluding time during 

which the validity of service was the subject of litigation by the parties].) On December 31, 2020, 

an additional 20 months had elapsed from April 23, 2019, meaning that, as of the January 28, 

2021 hearing on this matter, 31 months of the 36 months have elapsed. 

Setting aside argument that additional stays might have affected time for service (plaintiff 

argues an appeal of the anti-SLAPP fee award should also toll the statute), the three-year 

period will not run until at least June of 2021. Accordingly, the action cannot properly be 

dismissed for failure to serve Hilltop within three years. 

In its reply, Hilltop does not specifically address the issue of a stay tolling the time for 

service. Instead, it raises an argument concerning improper use of the Doe Statute based on 

Hilltop not having existed at the time the original complaint was filed. The authority cited by 

Hilltop (McClatchy v. Coblentz, Patch, Duffy & Bass, LLP (2016) 247 Cal.App.4th 368) relates to 

whether a plaintiff was genuinely ignorant of a cause of action against a particular Doe 

defendant when filing the complaint. In its moving papers, Hilltop did not raise improper use of 

the Doe Statute as a basis to challenge service here and, as such, plaintiff had no chance to 

respond to the argument. The Motion cannot be granted on this basis at this time, but 

opportunities may arise for Hilltop to raise this argument in future proceedings, i.e., if proper 

service is made, by the appropriate motion. 

 

  

  
 2.  TIME:  9:00   CASE#: MSC18-02499 
CASE NAME: BROWN VS SYNCTRUCK 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENED COMPLAINT 
FILED BY VANECIA BROWN, COURTNEY GORDON 
* TENTATIVE RULING: * 
 
 Granted.  The moving papers state adequate grounds and defendant Amazon Logistics, Inc., 
does not oppose the motion. 
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 3.  TIME:  9:00   CASE#: MSC19-00878 
CASE NAME: PATTERSON VS FINISHMASTER, INC 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY MATTHEW MEDINA, AMANDA PATTERSON 
* TENTATIVE RULING: * 
 

 Plaintiffs Amanda Patterson and Matthew Medina move for preliminary approval of their 
class action and PAGA settlement.   

A. Background and Settlement Terms 

The original complaint was filed May 3, 2019.  It is a class action complaint alleging 
failure to pay wages and/or overtime, failure to provide meal periods and rest breaks, failure to 
provide appropriate wage statements and failure to reimburse necessary business expenses.  A 
Second Amended Complaint was filed on December 30, 2019, which added the PAGA claims.  
Plaintiff Medina had filed a separate action in Ventura County, but that case was dismissed 
without prejudice, and Medina’s claims were made part of this case. 

The parties undertook discovery as part of the matter, and eventually reached a 
resolution with the assistance of an experienced mediator.   

A gross settlement amount of $1,900,000, non-reversionary, will be paid to the 
Settlement Administrator.      

PAGA penalties would be $150,000, resulting in a payment to the LWDA of $112,500, 
with the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to each plaintiff in the amount of $10,000, totaling $20,000. Phoenix 
Settlement Administrators is the settlement administrator, and estimates costs at $15,000.  
Litigation costs would not exceed $25,000.  Attorney’s fees would be $722,000, which is 38% of 
the settlement fund.  The net amount would be divided into wages, interest, and penalties.   

The class would be provisionally certified as employees who worked for defendant from 
May 3, 2015 through the date of tentative approval of the settlement, minus three employees 
who entered into individual settlements.  Notice to the class would be provided, which would 
include the number of work weeks for each member, which is the basis for determining each 
class member’s share.  The class members will not be required to file a claim.  Class members 
may object or opt out of the settlement.  Class members who dispute the number of pay periods 
credited to them may contest the determination.  Various prescribed follow-up steps will be 
taken with respect to mail that is returned as undeliverable.  Any checks cancelled due to failure 
to negotiate them will be transferred to the State Controller’s Unclaimed Property Fund. 

Based on the estimated class size (about 491), the average net settlement share is 
about $2,000. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
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settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 38% of the total settlement amount ($722,000) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 
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480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Plaintiffs’ motion provides no specific information as to the legal or factual basis for the 
claim, or its merit or value.  The memorandum generally sets forth a variety of claims, e.g., 
failure to pay overtime, failure to provide meal and rest breaks, along with a cascade of 
violations that follow from those violations. They attest to their diligent work on the matter.  
There is nothing, however, from which the Court can ascertain whether there actually was any 
unlawful policy or practice that resulted in the violations.     

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails. 

 Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

E. Conclusion 

Hearing required. 

Plaintiffs have failed to provide sufficient information concerning the legal and factual 

basis for the claim to enable the Court to determine whether the settlement is fair, reasonable, 

and adequate.   

The Court is inclined to continue the matter to allow a supplemental submission.  

 

  

 4.  TIME:  9:00   CASE#: MSC19-02092 
CASE NAME: MOOIMAN VS. ST. MARY'S COLLEGE 
HEARING ON MOTION TO/FOR ORD GRNTNG PRELIM APPRVL OF CLASS 
ACTION STLMNT FILED BY LAURA MOOIMAN, DEREK BAURE 
* TENTATIVE RULING: * 
 

 Plaintiffs Laura Mooiman and Derek Baure move for preliminary approval of their class 
action and PAGA settlement.   

A.  Background and Settlement Terms 

The original complaint was filed October 7, 2019.  It is a class action complaint, on 
behalf of two classes of employees.  One class is General Class Members who allegedly were 
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misclassified as “exempt” employees, and therefore did not receive appropriate paychecks, 
were not paid for all hours work, and did not receive rest or meal breaks.  The second class, 
Wage Statement Class Members, allegedly received wage statements that did not contain all 
required information, but are not alleged to have received less than the wages to which they 
were entitled.  Defendant Saint Mary’s College has changed the policies and practices that 
resulted in the alleged violations. 

After providing PAGA notice on October 30, 2019, plaintiff amended her complaint to 
allege PAGA violations on October 31, 2019.  Plaintiff Baure sent additional PAGA notice In July 
of 2020.  After settlement was reached, on October 20, 2020, plaintiffs filed a Third Amended 
Complaint alleging new and revised violations.  Defendant answered, denying all liability. 

The parties undertook discovery as part of the matter. According to plaintiffs, this 
discovery showed that the General Class members were employed pursuant to a contract that 
payed a certain amount per course taught, but required additional work (holding office hours, 
grading papers and exams, providing advice) some of which were not covered by the contracts.  
About three months before this action was filed, defendant changed the policies in question, i.e., 
began to treat the General Class Members as hourly employees.  

On June 17, 2020, the parties reached a resolution with the assistance of an 
experienced mediator.   

A gross settlement amount of $1,700,000, non-reversionary, will be paid to the 
Settlement Administrator.      

PAGA penalties would be $30,000, resulting in a payment to the LWDA of $22,500, with 
the remainder distributed to the aggrieved employees.  A class representative incentive 
payment would be made to each plaintiff in the amount of $7,500, totaling $15,000. Simpluris, 
Inc., is the settlement administrator, and caps costs at $30,000.  Litigation costs would not 
exceed $20,000.  Attorney’s fees would be $561,000, which is one-third of the settlement fund.  
Of the net amount, about $1,051,500, two-thirds will be provided to the General Class Members, 
and 1/3 to the Wage Statement Class members.   

The two classes would be provisionally certified as (1) the General Class Members, 
consisting of “all non-tenured or non-tenure track faculty members employed” during the period 
of October 7, 2015 to September 15, 2020; and (2) the Wage Statement Class, consisting of all 
employees (who are not members of the General Class) from October 7, 2018, to March 30, 
2020.  Notice to the class would be provided, which would include the number of work weeks for 
each member, which is the basis for determining each class member’s share.  (Class Members 
who earned more than double the state minimum wage will receive a 0.5 multiplier applied to 
their share.) The class members will not be required to file a claim.  Class members may object 
or opt out of the settlement. Class members who dispute the number of pay periods credited to 
them may contest the determination.  Various prescribed follow-up steps will be taken with 
respect to mail that is returned as undeliverable.   

Any checks cancelled due to failure to negotiate them will be transferred to a cy pres 
recipient, the State Bar of California’s Justice Gap Fund, which provides various forms of 
assistance to low-income people, the elderly, and victims of domestic violence.  Counsel for 
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both parties attest by declaration that they have no connection to the recipient that would 
reasonably create the appearance of impropriety. 

Based on the estimated class size, the average net settlement share for the General 
Class Members is about $921. For the average Wage Statement Class member, the gross 
payment is about $158. 

As to the Wage Statement Class, discovery and investigation showed that the 
statements did not list any hours or pay rate, did not include the beginning date of the pay 
period and did not list defendant’s correct legal address. 

Plaintiffs’ counsel has provided an analysis of all of the claims and defenses, estimating 
the realistic exposure for the General Class Members’ claims (not including PAGA penalties) at 
$1,643,264, meaning that the actual gross recovery of $1,133,333 is 69% of the realistic 
exposure.  For the Wage Statement Class Members, the recovery of $566,667 represents 53% 
of the realistic exposure (again, excluding PAGA penalties).  As to PAGA penalties, counsel 
estimate the maximum theoretical exposure at $3,647,000 for the Wage Statement Class, and 
$649,200 for the Wage Statement Class, but explain that, in addition to the defenses to the 
other claims, PAGA penalties can be reduced for a variety of reasons.  Thus, the $30,000 PAGA 
penalty is less than 1% of the theoretical maximum. 

B. Legal Standards 

The primary determination to be made is whether the proposed settlement is “fair, 
reasonable, and adequate,” under Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 
including “the strength of plaintiffs’ case, the risk, expense, complexity and likely duration of 
further litigation, the risk of maintaining class action status through trial, the amount offered in 
settlement, the extent of discovery completed and the state of the proceedings, the experience 
and views of counsel, the presence of a governmental participant, and the reaction … to the 
proposed settlement.”   

Because this matter also proposes to settle PAGA claims, the Court also must consider 
the criteria that apply under that statute. The Legislature’s express command that PAGA 
settlements be approved by the court necessarily implies that there is some substantive 
dimension to the review.  (Labor Code § 2699(l).)  The Court’s review, however, is somewhat 
hampered by the lack of guidance in the statute or case law concerning the basis upon which a 
settlement may be approved.  The Court has found no binding authority, but one federal District 
Court has addressed the issue.  In O’Connor v. Uber Techs, Inc. (N.D. Cal. 2016) 201 
F.Supp.3d 1110, 1133, the court denied approval of class action settlements that included 
PAGA claims in part because the plaintiffs’ claims added up to as much as $1 billion in PAGA 
penalties but parties settled those claims for $1 million, or 0.1% of their alleged maximum value.  
As the court stated, “where plaintiffs bring a PAGA representative claim, they take on a special 
responsibility to their fellow aggrieved workers who are effectively bound by any judgment. 
[citation omitted]  Such a plaintiff also owes responsibility to the public at large; they act, as the 
statute’s name suggests, as a private attorney general, and 75% of the penalties go to the 
LWDA ‘for enforcement of labor laws . . . and for education of employers and employees about 
their rights and responsibilities under this code.’”  (Id., at 1134.)  In that case, the LWDA itself 
filed a brief stating that “[i]t is thus important that when a PAGA claim is settled, the relief 
provided for under the PAGA be genuine and meaningful, consistent with the underlying 
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purpose of the statute to benefit the pubic and, in the context of a class action, the court 
evaluate whether the settlement meets the standards of being ‘fundamentally fair, reasonable, 
and adequate’ with reference to the public policies underlying the PAGA.”  (Id., at 1133.)  The 
Uber Techs court noted that “a court may reduce the penalty when ‘to do otherwise would result 
in an award that is unjust, arbitrary and oppressive, or confiscatory.’” (Id., at 1134, citing Labor 
Code § 2699(e)(2).)  Nonetheless, the court noted that the plaintiff had provided no “coherent 
analysis” to justify the “relatively meager value” assigned to the PAGA claim.  

California law provides some general guidance concerning judicial approval of any 
settlement.  First, public policy generally favors settlement.  (Neary v. Regents of University of 
California (1992) 3 Cal.4th 273.)  Nonetheless, the court should not approve an agreement 
contrary to law or public policy.  (Bechtel Corp. v. Superior Court (1973) 33 Cal.App.3d 405, 
412; Timney v. Lin (2003) 106 Cal.App.4th 1121, 1127.)  Moreover, “[t]he court cannot 
surrender its duty to see that the judgment to be entered is a just one, nor is the court to act as a 
mere puppet in the matter.”  (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court 
(1990) 50 Cal.3d 658, 664.)  As a result, courts have specifically noted that Neary does not 
always apply, because “[w]here the rights of the public are implicated, the additional safeguard 
of judicial review, though more cumbersome to the settlement process, serves a salutatory 
purpose.”  (Consumer Advocacy Group, Inc. v. Kintetsu Enterprises of America (2006) 141 
Cal.App.4th 48, 63.) 

C. Attorney fees 

Plaintiffs seek 33% of the total settlement amount ($561,000) as fees, relying on the 

“common fund” theory.  Even a proper common fund-based fee award, however, should be 

reviewed through a lodestar cross-check.  In Lafitte v. Robert Half International (2016) 1 Cal. 5th 

480, 503, the Supreme Court endorsed the use of a lodestar cross-check as a way to determine 

whether the percentage allocated is reasonable.  It stated:  “If the multiplier calculated by means 

of a lodestar cross-check is extraordinarily high or low, the trial court should consider whether 

the percentage used should be adjusted so as to bring the imputed multiplier within a justifiable 

range, but the court is not necessarily required to make such an adjustment.”  (Id., at 505.)  

Following typical practice, however, the fee award will not be considered at this time, but only as 

part of final approval.   

D. Discussion 

Plaintiffs have provided an extensive analysis of the factual and legal issues associated 
with the case and their effect on the likely liability.     

As to PAGA penalties, such penalties could be deeply discounted for a variety of 
reasons, even if plaintiff prevails.  Even so, the difference between the recovery for the wage 
claims, measured by the percentage of the realistic exposure for the wage claims (69% and 
53%), and the PAGA penalties measured in the same way (less than 1%), gives the Court some 
pause.  In this instance, however, the record indicates that defendant changed many of the 
policies at issue before the action was brought, that there is a substantial monetary award which 
in part serves the deterrent function of a penalty, and that defendant had some arguments of 
“good faith,” that would mitigate penalties.  Thus, the Court does not consider the “relatively 
meager” penalty to bar approval. 
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 Litigation costs, settlement administration costs, and the representative incentive 
payments will be reviewed in conjunction with the motion for final approval.  Criteria for 
evaluation of representative payments are discussed in Clark v. American Residential Services 
LLC (2009) 175 Cal.App.4th 785, 804-807. 

While the submitted materials attest that notices of the PAGA claims were provided to 
the LWDA, they do not attest that notice of the settlement was provided.  

E. Conclusion 

Counsel need to submit documentation that timely notice of the settlement was provided 

to the LWDA.  Subject to such a submission so documenting, the motion will be granted.  

Counsel are directed to prepare an order reflecting this tentative ruling, the other findings in the 

previously submitted proposed order, and to obtain a hearing date for the motion for final 

approval from the clerk.  Other dates in the scheduled notice process should track as 

appropriate to the hearing date.  The ultimate judgment must provide for amendment to reflect 

any amount paid to the cy pres recipient, pursuant to Code of Civil Procedure section 384, as 

well as for a compliance hearing after the settlement has been completely implemented.  

Plaintiffs’ counsel are to submit a compliance statement one week before the compliance 

hearing date.  5% of the attorney’s fees are to be withheld by the claims administrator pending 

satisfactory compliance as found by the Court. 

 

  

 5.  TIME:  9:00   CASE#: MSC20-00073 
CASE NAME: SHWEIKI VS DONOR NETWORK WEST 
HEARING ON MOTION TO/FOR TO COMPEL PLTF TO REMOVE OBJS AND 
PROVIDE FRTHR RE FILED BY DONOR NETWORK WEST 
* TENTATIVE RULING: * 
 

 Defendant Donor Network West moves to compel further responses to Special 

Interrogatories, Form Interrogatories, and Request for Production of Documents, to determine 

that objections are waived, and for sanctions.   

A. Waiver of Objections 

Defendant asserts that plaintiff waived objections by failing to timely respond.   

First, the parties dispute whether the discovery was properly served.  Defendant served 

the requests by electronic mail on May 19, 2020, making responses due June 22, 2020 (if 

properly served).  (Defendant has not provided proof of service of the discovery, but states by 

declaration that they were served electronically.)  Plaintiff did not respond by June 22, 2020.  

Plaintiff’s counsel asserts that defendant did not inquire as to whom email service should be 

directed, as required by Emergency Rule 12.  If they had done so, she would have directed 

them to serve the requests to the support staff email address, where it would have been 

calendared properly.  Covid-related emergency Rule 12, issued by the Judicial Council effective 

April 17, 2020 (repealed November 13, 2020), provided in Paragraph 12(b)(1) that “[b]efore first 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   39 
HEARING DATE:   01/28/21 

 
 

- 11 - 

serving a represented party electronically, the serving party must confirm by telephone or email 

the appropriate electronic service address for counsel being served.”  On May 19, 2020, the 

Court entered an electronic filing order for this case, which provided that service would be 

effected through filing with File & Serve Express, and faxed it to plaintiff’s counsel with directions 

to serve defense counsel.  Apparently, this discovery was served just before that order was 

entered and served.  Defense counsel asserts that as early as February of 2020, the parties had 

engaged in service through email, using the addresses of the three attorneys without objection.  

The court file, however, indicates that defendant had been serving documents by mail, with a 

courtesy copy being sent to the particular email addresses of counsel listed on the pleadings. 

(See, e.g., May 15, 2020, proof of service of Answer to First Amended Complaint.)  In other 

words, defendant failed to technically follow Emergency Rule 12, but it hardly explains the 

failure to respond.  Nonetheless, for defendant to insist on the harsh sanction of a waiver of all 

objections for a late response, it should comply in all respects with the service requirements.  It 

did not, and therefore the objections are not waived. 

Even if the Court agreed that the responses were technically late, the waiver provisions 

are not absolute.  (CCP § 2030.290(a)(2) [interrogatories]; § 2031.300(a) [requests for 

production of documents] §2033.280  [requests for admissions].)  A party may move for relief 

from the waiver, where the failure to serve a timely response was because of mistake, 

inadvertence, or excusable neglect, and has served a compliant response.  (§ 2030.290(a)(2), § 

2031.300(a).) Even without such a motion, however, courts may relieve a party from the waiver.  

(Deyo v. Kilbourne (1978) 84 Cal.App.3d 771, 785 [“Objections must be interposed in a timely 

fashion, and, absent good cause for relief from default, a court will not consider belated 

objections or additional objections.”]  See also Mannino v. Superior Court (1983) 142 

Cal.App.3d 776, 779 [trial court could entertain relief from waiver based on declaration provided 

in response to motion to compel, but where no reasonable excuse was provided, court should 

not have granted relief].)  Counsel here states that if the requests had been served on support 

staff as they would have requested, they would have been properly calendared.  (Van Note 

Dec., Par. 5.)  Counsel does not actually claim that the delayed responses were due the failure 

to serve support staff, however.  Nonetheless, the Court already has found that the requests 

were not properly served, so this need not be reached.  

B. Meet and Confer Process and Supplemental Responses. 

On July 2, 2020, defendant contacted plaintiff’s counsel and requested responses 

without objections.  Defense counsel again contacted plaintiff’s counsel about the matter on July 

22, 2020.  Plaintiff served responses on August 4, 2020.  Thereafter, the parties met and 

conferred, with Defendant taking the position that objections had been waived by the failure to 

timely respond.  On September 1, 2020, the parties held an Informal Discovery Conference with 

the Court, at which Plaintiff agreed to provide supplemental responses by September 4, 2020.  

Those responses were late, and Defendant still found them unsatisfactory.  Another Informal 

Discovery Conference was held on September 18.  Again, Plaintiff agreed to provide 

supplemental responses.  Defendant made more effort to meet and confer, and Plaintiff again 
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agreed to provide supplemental responses.  They were not provided by the deadline to file a 

motion to compel, nor did Plaintiff agree to postpone the deadline. 

At two Informal Discovery Conferences, the Court advised Plaintiff’s counsel that many 

of the responses were inadequate, for two primary reasons.  First, many of the objections were 

generalized and only justified a partial limitation of the response (e.g., vague and ambiguous).  

Second, many of the responses simply referred Defendant to a general set of documents, while 

the Code allows a “see the documents” response only under particular circumstances, which did 

not appear to have been met.  

C. Specific Discovery Responses 

With respect to Special Interrogatories 3, 9, 13, 16, 18, 20, defendant asserts that 

plaintiff made only generalized objections. Generalized objections to interrogatories are 

sanctionable.  (Code Civ. Proc., § 2030.210(a)(3); Korea Data Systems Co. Ltd. v. Superior 

Court (1997) 51 Cal.App.4th 1513, 1516 [specific objections are required and generalized ones 

are sanctionable, but not to the point of waiving attorney-client privilege]; see also People ex rel. 

Lockyer v. Superior Court (2004) 122 Cal.App.4th 1060, 1072-1075.)  Plaintiff must either 

withdraw the general objections or supplement the responses to make the objections separately 

for each Interrogatory for which it is justifiable. 

With respect to Form Interrogatory 207.2, defendant asserts that plaintiff made 

responses that referred to the entire document production, rather than responding to each 

subpart.  Specific responses to each subpart are required.  The responding party’s duty in 

referring to documents is that the response provide “sufficient detail to permit the propounding 

party to locate and to identify, as readily as the responding party can, the documents from which 

the answer may be ascertained.” (Code Civ. Proc., § 2030.230.)  (Fuss v. Superior Court 

(Rosenthal) (1969) 273 Cal.App.2d 807, 815-817 [“see my files and records” is not sufficient].) 

Plaintiff asserts that providing a more detailed written answer would basically just require 

printing out the emails.  There is some truth to this, but it overstates the case.  On the other 

hand, given the relatively small volume of documents in question (for modern litigation) of 264 

pages (sometimes stated by the parties to be 246 pages), the reference to the documents is not 

code compliant, but does not substantially prejudice defendant.  Plaintiff is required to provide a 

supplemental response that either provides a narrative answer or identifies the specific 

documents relied on.  

With respect to Form Interrogatory 217.1, defendant asserts that the responses not 

complete and straightforward, because they identified four specific people and “other 

supervisors and colleagues.”  If the four identified people are the only ones specifically known to 

plaintiff, and plaintiff simply wishes to note that there may be others, who plaintiff cannot 

currently identify, there is nothing wrong with that response.  While plaintiff has a duty to “make 

a reasonable and good faith effort to obtain the information” (Code Civ. Proc., § 2030.220(c)), at 

this point such effort presumably would consist of discovery requests to defendant. 

Defendant asserts that in some of the supplemental responses, the responses are not 

numbered the same as the requests, which is required.  In each instance, the supplemental 
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response restated the request.  Thus, defendant is correct, but, in this particular instance, the 

Court does not see how defendant is prejudiced by the formatting. 

Defendant objects that in the course of supplemental responses, plaintiff stated 

responses without specifically removing the objections, which is not the same as removing the 

objections.  In her opposition plaintiff states that the responses are made without objection, but 

objections are not formally waived.  From a practical standpoint, plaintiff is entitled to maintain 

her objections while answering the request, but the propounding party needs to know, and is 

entitled to know, whether anything actually is being withheld pursuant to the objection.  Plaintiff 

must clarify whether anything is being withheld based on the objections, or whether the 

objections are withdrawn.   

D. Sanctions 

Each side seeks sanctions.  Defendant alleges that the entire matter has been a pattern 

of discovery abuse by plaintiff’s counsel, and seeks $13,109.50 for entire process of meeting 

and conferring, the two Informal Discovery Conferences, and preparation of this motion. The 

figure is based on 9.2 hours of Mr. Reese’s time at $310 per hour and 37.5 hours of Mr. 

Chhokar’s time at $275 per hour. 

In opposition, plaintiff seeks a sanction of $1,650, arguing that the motion is frivolous. 

Code of Civil Procedure section 2030.290(c) (interrogatories) require sanctions, against 

a party “who unsuccessfully makes or opposes a motion to compel” unless the court finds that 

the one subject to the sanction “acted with substantial justification or that other circumstances 

make the imposition of the sanction unjust.”  Under Code of Civil Procedure section 

2023.030(a), the court has separate authority to impose a monetary sanction against a party 

engaging “in the misuse of the discovery process,” which is defined to include “making, without 

substantial justification, an unmeritorious objection to discovery[.]” (Code Civ. Proc. § 

2023.010(e).) 

The Court considers a few factors in addressing these requests: 

Defendant has continued to pursue a complete waiver of objections claim, which the 

Court finds is not appropriate. 

As to references to documents, the total volume of 264 pages is enough to trigger the 

duty to be specific, but in terms of actual prejudice, the requirement is more commonly directed 

at substantially larger productions. 

Plaintiff’s overall manner of responding to discovery has suffered from some flaws as 

identified above, which caused defendant to incur additional expense through the meet and 

confer process and two Informal Discovery Conferences with the court.   

On the other hand, some of the issues raised by defendant were not meritorious, and 

others are not directed at materially improving the substantive value of the responses. 
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Accordingly, the Court grants defendant’s request for sanctions in the amount of $900, 

and denies defendant’s request for sanctions. 

E. Conclusion 

The motion is granted in part.  Plaintiff is directed to supplement responses in the 

manner specifically set forth above. 

 

  

 6.  TIME:  9:00   CASE#: MSC20-01334 
CASE NAME: DASIA SEABROOKS VS CAR DEALER 
HEARING ON MOTION TO/FOR PROTECTIVE ORDER AND REQUEST FOR 
SANCTIONS FILED BY CAR DEALER PROMOTIONS INC 
* TENTATIVE RULING: * 
 
 Continued to February 4, 2021, 9:00 a.m. 

  

 7.  TIME:  9:00   CASE#: MSC20-01407 
CASE NAME: SHAW/PARRA VS BEVERAGES & MORE 
HEARING ON MOTION TO/FOR LEAVE TO AMEND THE COMPLAINT FILED BY 
ASHLEY SHAW AND MARIO PARRA, 
* TENTATIVE RULING: * 
 
 Off calendar.  Case stayed by order issued January 21, 2021. 

  

 8.  TIME:  9:00   CASE#: MSC20-01895 
CASE NAME: SHANKAR VS ARAG 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of SHANKAR FILED BY 
ARAG, LLC, ARAG SERVICES, LLC 
* TENTATIVE RULING: * 
 

Defendants’ demurrer to the First and Second Causes of Action of plaintiff’s First 
Amended Complaint (“FAC”) is sustained.  Leave to amend is granted, but not to allege any 
counts or causes of action other than breach of contract, violation of Business and Professions 
Code section 17200, fraud, and intentional infliction of emotional distress. Any amended 
complaint shall be filed and served on or before February 11, 2021.   

 
Background 
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Plaintiff, Prasad Shankar, filed the complaint in this case on September 22, 2020.  On 
October 8, 2020, before any defendant appeared, he filed the FAC.  Plaintiff is representing 
himself. 

 
The FAC alleges that attorneys provided to plaintiff through an employer-sponsored legal 

services plan negligently represented him in a custody dispute.  As a result, plaintiff lost custody 
of his son and all visitation rights.  The issue is whether the FAC alleges a valid cause of action 
against the demurring defendants, Arag, LLC, and Arag Services, LLC (collectively referred to 
herein as “Arag”), one or both of which provided the legal services plan. 
 

The FAC is a Judicial Council form complaint.  On page two it states that it is attaching 
causes of action for Breach of Contract and Unethical Business Practices.  Only a single cause 
of action is actually attached, however, for Breach of Contract.  That attachment states that 
plaintiff had a contract with ARAG and two attorneys, Terry Garibay and a Mr. Kramer, in 2015, 
and that a copy of the contract is attached as Exhibit A.  The attachment refers the reader to 
Exhibit A for a detail of the breaches, as well.  Plaintiff claims on page two of the FAC that he 
was damaged by paying Mr. Kramer over $10,000, when Arag had promised to pay Kramer’s 
fees.  Also, plaintiff ended up representing himself, which caused him to lose time and money 
and caused stress.  Further, plaintiff suffered emotional distress because he lost custody and 
visitation rights regarding his son. 

 
The first page of the attached Exhibit A is a Complaint for Unethical/Unfair Business 

Practices.  It mentions intentional delay in filing court papers, intentionally misleading plaintiff, 
and breach of contract, all of which led to plaintiff’s loss of custody of his son.  The next page is 
a narrative that states Ms. Garibay failed to provide papers to the court that plaintiff provided her 
in September 2015 and then misrepresented to the court in November 2015 that plaintiff was 
abandoning his claim to custody of his son, This page further states that Arag promised to pay 
the attorney’s fees associated with plaintiff’s child custody and visitation dispute, but failed to do 
so.  Therefore, plaintiff had to give Mr. Kramer personal funds of more than $10,000.   

 
Also included in Exhibit A is a June 20, 2017 letter from Arag confirming that plaintiff’s 

legal plan covers the child visitation matter in full (attorney’s fees only, not court costs) if plaintiff 
works with one of Arag’s Network attorneys in Ohio.  (A court had ruled that Ohio was the 
proper venue for the issue of child visitation.  The second page of Exhibit A makes clear that 
plaintiff needed an Ohio attorney because his wife or ex-wife moved to Ohio with their son in 
approximately 2015.)   

 
The current lawsuit names as the defendant only the provider of the legal insurance, 

Arag.  It does not claim to be an action for legal malpractice against the attorneys. 
 
Defendants file general and special demurrers.  They argue that the count for breach of 

contract fails to state a cause of action because it fails to attach or allege the terms of the 
contract; or to show that plaintiff had any contract with defendants or is a third-party beneficiary 
of any contract.  In failing to set forth the terms of the contract, the complaint also fails to show 
what duties defendants owed or that defendants breached those duties.  

 
Defendants demur generally and specially to the cause of action for unfair business 
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practices as well, arguing it is not pleaded with the required specificity.   
 
Defendants also argue that plaintiff is not entitled to the relief he is requesting, namely, 

damages for emotional distress, because such damages are not recoverable on a claim for 
breach of contract and no damages of any kind are recoverable on a claim for unfair business 
practices under Business and Professions Code section 17200, only restitution. 

 
In his Opposition filed January 12, 2021, plaintiff mentions causes of action in addition to 

breach of contract and unfair business practices, including fraud and intentional infliction of 
emotional distress (IIED).  He also attaches many documents that were not attached to the 
FAC, including a Request for Order filed by his wife or ex-wife, Smitha Mallikarjunaiah, in 
Monterey County on September 1, 2015 (Monterey County Superior Court Case No. DR 
43762); a Reporter’s Transcript of a hearing in that matter on 9/17/15; and letters from Arag 
dated 7/28/15, 1/11/16, 1/19/16, 3/9/16, 9/28/16, and 3/6/18, confirming coverage for a visitation 
dispute if plaintiff uses a Network Attorney. 

 
On January 25, 2021, the court also received some late papers from plaintiff in which he 

asks to add exhibits missing from his Opposition.  The missing exhibits include a document 
entitled, “Certificate of Insurance, Wells Fargo and Company Legal Expense Insurance Plan.”  
The next page is a page of definitions.  “You” is defined as an “insured.”  “Named insured” is 
defined as “a person enrolled via the policyholder with us as entitled to coverage under the 
terms of this policy.”  “Policyholder” is defined to be the “organization name in the declarations 
page.”  The page that plaintiff has numbered 4 states in pertinent part, “We will pay the attorney 
fees of the Network Attorney for covered legal services provided to you resulting from an 
insured event . . .” 

 
Discussion 
 
Standard for ruling on a demurrer 
 

 Courts treat demurrers as admitting all material facts properly pleaded, but not 
contentions, deductions or conclusions of fact or law.  (Blank v. Kirwan (1985) 39 Cal.3d 311, 
318.)  Courts give a complaint a reasonable interpretation, reading it as a whole and its parts in 
their context.  (Ibid.)   In deciding a demurrer, the court may consider only facts alleged in the 
complaint and of which the court may take judicial notice. (Rea v. Blue Shield of California 
(2014) 226 Cal.App.4th 1209, 1223.)  Courts will ignore labels in a complaint and overrule a 
general demurrer if the complaint states a cause of action on any legal theory.  (Larson v. UHS 
of Rancho Springs, Inc. (2014) 230 Cal.App.4th 336, 342.)  
 
 Here the FAC and the documents attached to plaintiff’s Opposition use labels like 
“breach of contract,” “unfair business practices,” “fraud,” and “intentional infliction of emotional 
distress,” so the court will discuss the standards applicable to all these legal theories. 
 
 Breach of contract 
 

The elements of a cause of action for breach of contract are:  “(1) existence of the 
contract; (2) plaintiff's performance or excuse for nonperformance; (3) defendant's breach; and 
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(4) damages to plaintiff as a result of the breach.”  (CDF Firefighters v. Maldonado (2008) 158 
Cal.App.4th 1226, 1239.)   

 
To plead a claim for breach of contract, the plaintiff must attach a copy of the contract or 

plead its terms and conditions.  (See Gilmore v. Lycoming Fire Ins. Co. (1880) 55 Cal. 123, 
124.)   

 
Plaintiff’s complaint is defective for a variety of reasons.  He does not attach any contract 

between himself and Arag, or between his employer and Arag of which he claims to be a third-
party beneficiary.  The June 20, 2017 letter attached to the FAC is not a contract between Arag 
and plaintiff, merely a confirmation of coverage under some other contract.  The same holds 
true for the other coverage confirmations that Arag sent, which plaintiff attaches to his 
Opposition.  Further, the court may not consider the documents attached to the Opposition on 
this demurrer, only documents attached to the complaint. 

 
The FAC is also ambiguous whether plaintiff is alleging that he, Arag, and the two 

attorneys were all parties to the same contract or whether they were parties to three separate 
contracts:  one between plaintiff or plaintiff’s employer and Arag, one between plaintiff and 
attorney Garibay, and one between plaintiff and attorney Kramer.   

 
Whether there was one breach or many is also unclear, as is the date of any such 

breach or breaches, and the identity of the party committing each such breach.  If plaintiff had 
contracts with the attorneys and Arag was not a party to those contracts, the FAC fails to allege 
any basis to hold Arag liable for the attorneys’ breach of contract. 

 
The court considers the documents plaintiff submitted on January 25, 2021 to be an offer 

of proof regarding how plaintiff could successfully amend his complaint to allege a cause of 
action for breach of contract.  The documents that plaintiff has numbered 2-24 appear to 
constitute one or perhaps two contracts in which plaintiff is the contracting party or an intended 
beneficiary. 

 
Plaintiff must attach these documents or any others that he alleges comprise the 

agreement under which Arag owes him contractual duties to any amended complaint, and he 
must list in that amended complaint the dates or approximate dates of the breaches and 
describe what the breaches were. 
 
 Unfair Business Practices under Business and Professions Code section 17200 
 
 Business and Professions Code section 17200 prohibits “any unlawful, unfair or 
fraudulent business act . . .”  Section 17200 is not restricted to claims by business competitors.  
(Barquis v. Merchants Collection Association (1972) 7 Cal.3d 94, 110-111.) 
  

To state a cause of action under Business and Professions Code section 17200, the 
plaintiff must allege the unlawful, unfair, or fraudulent business practice, that he suffered injury 
in fact, and that he lost money or property as a result of the unlawful, unfair, or fraudulent 
business act or practice.  (Bus. & Prof. C. § 17200, 17204; Kwikset Corp. v. Superior Court 
(2011) 51 Cal.4th 310, 321, 322.)    
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A plaintiff alleging an unlawful business practice must identify a “particular section of the 

statutory scheme which was violated and . . . describe with any reasonable particularity the facts 
supporting violation.”  (Khoury v. Maly's of California, Inc. (1993) 14 Cal.App.4th 612, 619.)  A 
plaintiff alleging a fraudulent business practice must also use some specificity, but not as much 
as for actual deceit.  (Committee on Children's Television, Inc. v. General Foods Corp. (1983) 
35 Cal.3d 197, 212-215.)  Except in these two situations, “fact-specific pleading” is not required.  
(Quelimane Co. v. Stewart Title Guaranty Co. (1993) 19 Cal.4th 26, 47.) 

 
The main relief available in a section 17200 cause of action under is restitution.  

Damages are not awardable.  (Korea Supply Co. v. Lockheed Martin Corp. (2003) 29 Cal.4th 
1134, 1144.)   
 

Here, plaintiff is not clear whether he intends to state a cause of action under Business 
and Professions Code section 17200 at all, and, if so whether that claim is based on an 
unlawful, an unfair, or a fraudulent business practice.  If plaintiff amends in an attempt to state a 
cause of action under section 17200, he should clearly so identify that cause of action; state the 
type of practice involved – unlawful, unfair, or fraudulent; meet the applicable pleading 
standards; and bear in mind that he is only entitled to restitution and not damages. 
 
 Fraud or Deceit 
 

The necessary elements of fraud (more properly known as the tort of deceit) are: (1) 
misrepresentation (false representation, concealment, or nondisclosure); (2) knowledge of falsity 
(scienter); (3) intent to defraud (i.e., to induce reliance); (4) justifiable reliance; and (5) resulting 
damage.  (Molko v. Holy Spirit Assn. (1988) 46 Cal.3d 1092, 1108.)   
 

A cause of action for fraud must be specifically pleaded.  (Committee on Children’s 
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 216; Cadlo v. Owens-Illinois, Inc. 
(2004) 125 Cal.App.4th 513, 519.)  This means that “(1) general pleading of the legal conclusion 
of fraud is insufficient; and (2) every element of the cause of action for fraud must be alleged in 
full, factually and specifically, and the policy of liberal construction of pleading will not usually be 
invoked to sustain a pleading that is defective in any material respect.”   (Wilhelm v. Pray (1986) 
186 Cal. App. 3d 1324, 1331.)  “This particularity requirement necessitates pleading facts which 
'show how, when, where, to whom, and by what means the representations were tendered.” 
(Stansfield v. Starkey (1990) 220 Cal.App.3d 59, 74.)  
 
 Further, “[t]he requirement of specificity in a fraud action against a corporation requires 
the plaintiff to allege the names of the persons who made the allegedly fraudulent  
representations, their authority to speak, to whom they spoke, what they said or wrote, and 
when it was said or written.”  (Tarmann v. State Farm Mut. Auto. Ins. Co. (1991) 2 Cal. App. 4th 
153, 157.) 
 
 Here, while plaintiff mentions the words “fraud” or “misrepresentation” in various places 
in the FAC, the Exhibit A attached to the FAC, or the documents attached to his Opposition, he 
has not explicitly alleged a cause of action for fraud against Arag or anyone else, and certainly 
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not with the specificity required.  It is difficult to plead a valid cause of action for fraud, but the 
court grants plaintiff leave to amend to do so, if he chooses. 
 
 Intentional Infliction of Emotional Distress 
 
 The elements of the tort of intentional infliction of emotional distress are (1) extreme and 
outrageous conduct by the defendant with the intention of causing, or reckless disregard of the 
probability of causing, emotional distress; (2) the plaintiff's suffering severe or extreme 
emotional distress; and (3) actual and proximate causation of the emotional distress by the 
defendant's outrageous conduct.  Whether treated as an element of the prima facie case or as a 
matter of defense, it must also appear that the defendants' conduct was unprivileged.  
(Davidson v. City of Westminster (1982) 32 Cal.3d 197, 209.)  To be outrageous, conduct must 
be “so extreme as to exceed all bounds of that usually tolerated in a civilized community.”  (Ibid.) 
 
 The complaint must allege that the defendant took the actions it did in order to cause 
emotional distress (see Davidson v. City of Westminster (1982) 32 Cal.3d 197, 209), and allege 
facts, rather than just conclusions, to show that plaintiff suffered severe emotional distress.  
(See Michaelian v. State Comp. Ins. Fund (1996) 50 Cal.App.4th 1093, 1114; Hughes v. Pair 
(2009) 46 Cal.4th 1035, 1051.)  It should plead facts demonstrating the nature, extent or 
duration of the alleged emotional distress.”  (Angie M. v. Superior Court (1995) 37 Cal.App.4th 
1217, 1227; see also Bogard v. Emplrs Casualty Co. (1985) 164 Cal. App. 3d 602, 617-681 
(demurrer properly sustained when the complaint failed to set forth any facts to indicate the 
nature or extent of any mental suffering incurred as a result of the outrageous conduct). 
 
 Here, plaintiff mentions emotional distress in connection with his cause of action for 
Breach of Contract, but in other places also mentions intentional infliction of emotional distress, 
which is a tort, and a separate legal theory.  If plaintiff intends to allege a cause of action for 
intentional infliction of emotional distress, he must meet the pleading standards described 
above.  The court does not encourage this because while emotional distress may have been a 
byproduct of defendants’ actions, it was not likely defendants’ intended result.  Nevertheless, the 
court grants plaintiff permission to attempt to allege this cause of action if he so chooses. 
 
 As to the request for emotional distress damages in connection with the cause of action 
for breach of contract, such damages are not generally recoverable for breach of contract, but 
there are exceptions.  (See Cobler v. Stanley, Barber, Southard, Brown & Associates (1990) 
217 Cal.App.3d 518, 531.) The court need not rule now whether any breach of contract here 
would support a claim for emotional distress damages, because that would not be a proper 
subject of a demurrer unless the complaint alleged no other damages.  The FAC does allege 
other damages, however, including the $10,000 that plaintiff paid attorney Kramer.  
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9.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
SPECIAL SET HEARING ON COURT TRIAL (1/2 DAY) VIA ZOOM SET BY DEPT. 39 
* TENTATIVE RULING: * 
 

Join Zoom Meeting 

https://cc-courts.zoom.us/j/99373666282?pwd=dmpIV1VCWE45OFdzZ0dicFVsbTMzZz09 

 

Meeting ID: 993 7366 6282 

Passcode: 224405 

One tap mobile 

+16692192599,,99373666282#,,,,*224405# US (San Jose) 

+16699006833,,99373666282#,,,,*224405# US (San Jose) 

 

Dial by your location 

        +1 669 219 2599 US (San Jose) 

        +1 669 900 6833 US (San Jose) 

Meeting ID: 993 7366 6282 

Passcode: 224405 

Find your local number: https://cc-courts.zoom.us/u/abUavI1kF1 

 

 

 

https://cc-courts.zoom.us/j/99373666282?pwd=dmpIV1VCWE45OFdzZ0dicFVsbTMzZz09
https://cc-courts.zoom.us/u/abUavI1kF1
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10.  TIME:  10:00   CASE#: PS19-0160 
CASE NAME: THE BANK OF NEW YORK VS HARMS 
HEARING ON MOTION TO/FOR SANCTIONS 
* TENTATIVE RULING: * 
 
See Line #9 

 


